a 


STATE AND LOCAL RESISTANCE 
TO THE PATRIOT ACT 


Ellen E. Sward 
Professor of Law : University of Kansas 


ongress enacted the Uniting and Strengthening America by 

Providing Appropriate Tools Required to Intercept and Ob- 
struct Terrorism (USA PATRIOT) Act a little more than a month 
after the terrorist attacks of September 11, 2001. Designed to 
make it easier for law enforcement and intelligence agencies to 
track terrorists and prevent attacks, the statute was passed with 
much fanfare but not much careful deliberation. It has been the 
subject of intense debate ever since. Critics contend that it en- 
croaches on the civil liberties of American citizens and aliens alike; 
defenders argue that its provisions are essential if we are to keep 
America safe from terrorism. Indeed, some defenders suggest that 
enhanced safety is worth some sacrifice of civil liberties. 
Legislative challenges to the Patriot Act, as it is commonly called, 
are beginning to occur, with the House of Representatives recently 
defeating an amendment that sought to scale back the portion of 
the Patriot Act that allowed federal authorities to obtain documents 
— including client records from libraries and bookstores — with 
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limited judicial supervision and without informing the target. But 
to defeat the amendment, House leadership had to hold the vote 
open beyond the normal time while leaders persuaded several 
Republican House members to change their votes. While Congress 
renewed a substantial portion of the Act this past summer, it was 
not without debate. There have been judicial challenges as well, 
with at least two federal courts holding that portions of the Patriot 
Act are unconstitutionally vague. 


But perhaps the most interesting reaction to the Patriot Act has 
been the activity in the states. According to the Bill of Rights 
Defense Committee, as of October 2004, four states (Alaska, Ha- 
waii, Maine and Vermont) and 354 counties and cities had enacted 
resolutions expressing concern about the Patriot Act’s effect on 
their citizens’ civil liberties. Another fourteen states and hundreds 
of local government entities are considering such resolutions. One 
state, city, or county passes such a resolution approximately ev- 
ery three days. Resolutions have been passed by local entities in 
forty-one states in all regions of the country as well as the District 
of Columbia, and resolutions have been proposed in communities 
in seven additional states. Nearly 53 million people live in areas 
covered by these resolutions. A large majority of these resolutions 
simply ask that the Patriot Act be repealed. But nearly twenty 
percent of them go much farther, from declarations of non-coop- 
eration in Patriot Act investigations to outright criminalization of 
such cooperation. It is a lively, but hardly unprecedented, display 
of federalism. 


Tue Patriot Act: Issues AND CRITIQUES 


The statute that has generated all of this activity was enacted with 
overwhelming bipartisan support “to deter and punish terrorist 
acts in the United States and around the world, and to enhance 
law enforcement investigatory tools, and for other purposes.” A 
number of its provisions have caused alarm among those who are 
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concerned about our civil rights and civil liberties. Underlying all 
of the concern about the Patriot Act, however, is its definition of 
“domestic terrorism:” “activities that — (A) involve acts dangerous 
to human life that are a violation of the criminal laws of the United 
States or of any State [and that] (B) appear to be intended . . . (i) to 
intimidate or coerce a civilian population; [or] (ii) to influence the 
policy of a government by intimidation or coercion.” It is argued 
ihat many kinds of protest activity, including most forms of civil 
disobedience, would arguably fall within this definition and so be 
targeted. Consider an environmental activist who camps out in a 
tree that is targeted for removal. That act is potentially dangerous 
to human life, and may involve criminal trespass. It is certainly in- 
tended to influence governmental policy, and the definitions of “in- 
timidation” and “coercion” might well be interpreted to encompass 
that act. Or consider anti-abortion protesters, whose trespassing on 
the property of clinics that provide abortions certainly violates the 
criminal laws of a state, has the potential to endanger human life, 
and appears intended to intimidate or coerce the civilians who seek 
abortions or provide abortion services. 


Another common criticism of the Patriot Act is that it allows the 
collection of a wide range of records, including library records, 
under looser standards than before. An application for an ex 
parte court order (one where the targeted party is not notified of 
the application) requiring the production of such records requires 
only that the application specifies that “the records concerned are 
sought for an authorized investigation . . . to obtain foreign intel- 
ligence information not concerning a United States person or to 
protect against international terrorism or clandestine intelligence 
activities.” No description of the investigation is required, and the 
government is not required to explain why it thinks the target is 
involved in terrorism; indeed, it does not even have to identify the 
target. Once the required specification is made, the judge’s issu- 
ance of the order appears to be pro forma. Once the search is con- 
ducted, no one — including the person from whom the records are 
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obtained ~ is allowed to inform the apparent target of the investiga- 
tion that his records were seized. Librarians are particularly upset 
by these provisions, and many of them have begun destroying 
client records as soon as the client returns the book. The Patriot 
Act’s provision that the seizure of records is not to be based solely 
on activities protected by the First Amendment is of little comfort 
to them. J 


The secrecy allowed by the Patriot Act is another major cause 

for concern. For example, it has long been assumed that officers 
executing a search warrant must knock and announce themselves 
at the time of execution. The Patriot Act allows courts to approve 
delayed notification — referred to as “sneak and peek” warrants 

~ where a person’s home or office can be searched but the person 
is not notified until weeks or even months later. The Patriot Act 
appears to allow this not only in relation to intelligence gathering, 
but in virtually all cases that involve alleged violations of federal 
criminal law. The court can allow this delay if it finds that imme- 
diate notification “may” have an adverse result, the warrant does 
not allow seizure of materials (just inspection), and the warrant 
provides for eventual notification, though it is not clear when that 
notification must be provided. While sneak and peek warrants 
have been issued occasionally in the past, often in connection with 
the investigation of drug crimes, the Patriot Act appears to loosen 
the standards and delay the notification well beyond what had been 
‘considered acceptable. 


But the part of the Patriot Act that has likely prompted the state 
and local resolutions calling for the repeal of parts of the Act or for 
non-cooperation concerns information sharing. Most of the activity 
under the Patriot Act will be conducted by U.S. government offi- 
cials, whether police or intelligence. But there is one section of the 
act that allows for cooperation between federal and state officials 
in terrorism investigations. Some cooperation between state and | 
federal officials has long been possible in a variety of criminal in- 
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vestigations, including drug crimes, but the Patriot Act adds terror- 
ism investigations. And given the broad definition of “terrorism,” 
this could result in the sharing of information on protest activities 
on an unprecedented scale, despite provisions in the Act and pro- 
testations by the Justice Department that no one will be targeted for 
exercising her First Amendment rights. One result is that state law 
enforcement authorities fear that they may be implicated in viola- 
tions of citizens’ constitutional rights. 


Mechanisms for the sharing of information have already been 
established; indeed, some of them pre-date the Patriot Act. Most 
important is the Regional Information Sharing System (RISS), 
which consists of six regional centers “that share intelligence and 
coordinate efforts against criminal networks that operate in many 
locations across jurisdictional lines.” The focus has been on “drug 
trafficking, violent crime, cybercrime, gang activity, and organized 
criminal activities,’ but the Patriot Act added terrorism to the list. 
The systems use linked databases and a secure intranet to share 
information. 


In addition, there is a new pilot program, operating in five states, 
called the Multistate Anti-Terrorism Information Exchange (MA- 
TRIX) which makes information more easily accessible to law 
enforcement officials. The information that could be a part of this 
network includes “criminal history records, driver’s license data, 
vehicle registration records, and incarceration/corrections records.” 
While this information has long been accessible to law enforce- 
ment officials, the MATRIX system makes access to at much faster, 
allowing officials to react more quickly to potential threats. 

Other information gathering and processing programs have had 
more trouble getting off the ground. The Terrorist Information and 
Protection System (TIPS) was a proposed program that would have 
enlisted citizens in a variety of service occupations to report suspi- 
cious activity to the authorities. While the TIPS program ultimate- 
ly was not enacted, there is an active Highway Watch program, 


6 K.U. DIALOGUES 


which enlists truckers and other highway workers to watch for 

and report suspicious activity. Highway Watch began in 1998 as a 
highway safety program, focused on bad weather, crashes, etc. But 
the Transportation Security Administration now trains participants 
in how to spot potential terrorist activity. Another controversial 
proposal was the Defense Department’s Total (later Terrorism) In- 
formation Awareness Program (TIA), which was designed to gather 
information from many sources, including airline records, credit 
card transactions, and educational institutions, and analyze patterns 
to detect potential terrorist activity. The Defense Department’s 
web site no longer features the TIA program, so its future status is 
unclear. Both TIPS and TIA drew a great deal of criticism from 
civil liberties advocates. 


Many of these programs, and others too numerous to cover in this 
short space, are too much like “big brother” for many Americans 
to stomach. Indeed, resistance to such things as the TIPS program 
and the Defense Department’s TIA program may be the reason 
they were dropped or scaled back. But there is still an active effort 
on the part of the federal government to find better ways to collect 
information, analyze it, and disseminate it to those who might use 
it to prevent terrorist attacks. Guarding against the misuse of such 
programs — and other authority granted by the Patriot Act — has 
become the full-time task of a number of civil liberties and privacy 
organizations. To what extent do state and local governments play 
a role in reining in the federal government’s activity under the 
Patriot Act? To understand their role, it is useful to start with some 
history. 


A History OF STATE AND LOCAL RESISTANCE TO FEDERAL LAW 


Our present Constitution effected a considerable change from the 
Articles of Confederation under which the United States func- 
tioned for about a decade. Chief among the changes was the 
enhancement of the national government’s power. While the 
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Constitution attempted to spell out the authority of the federal gov- 
ernment, leaving everything unspecified to the states, the precise 
contours of federal and state authority have always been the subject 
of dispute. The turf wars have often been cast as state resistance 

to federal authority. That resistance takes many forms, from mild 
protest to outright defiance. 


One of the earliest examples of such resistance — curiously like 
resistance to the Patriot Act in some ways — concerns the Virginia 
and Kentucky Resolutions, which challenged the Alien and Se- 
dition Acts. Enacted by the Federalists who held power under 
President John Adams, the Sedition Act was particularly galling; it 
made criminal the utterance of any false, scandalous and malicious 
statement against the executive or legislative branches of govern- 
ment, or the government generally. This gave the current admin- 
istration a significant tool in suppressing criticism of its policies 
and practices, as it made prosecution of the purveyors of political 
propaganda much easier, and such prosecution could be used to 
intimidate political opponents. Republican opponents, including 
Thomas Jefferson and James Madison, were furious. They saw 
the Sedition Act as undermining the free speech rights that they 
had fought so hard for, and as making it more difficult for them to 
make their case to the people in the election of 1800. Thus, their 
reasons for opposing the Sedition Act were partly theoretical and 
partly political. 


While Jefferson and Madison scrupulously hid their roles in the 
drafting of the Virginia and Kentucky Resolutions, they were 
primarily responsible for them. The Virginia and Kentucky Reso- 
lutions challenged the power of the federal government to regulate 
freedom of speech or the press, among other things: the Resolu- 
tions asserted that because the Constitution had given no such 
regulatory authority to the federal government, any such authority 
was reserved to the states. The Resolutions declared that the Alien 
and Sedition Acts, being thus unconstitutional, were void, and of 
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no force and effect, and called on the other states to work with Vir- 
ginia and Kentucky in repealing the offending laws. None of the 
other states, however, passed similar resolutions. Nevertheless, the 
controversy generated by the Resolutions may have had the desired 
effect: despite the best efforts of the Federalists to muzzle the Re- 
publicans, the Republican Jefferson won the election of 1800 and 
the Alien and Sedition acts were then repealed. 


In the drafting of the Virginia and Kentucky Resolutions, Jeffer- 
son — the original draftsman of the Kentucky Resolution — was the 
more radical in temperament and outlook. This should come as 
no surprise, as it was Jefferson who opined that the people should 
have a revolution every twenty years or so. His original draft 
sought to have Kentucky declare that each state had the right to 
decide for itself whether to give effect to such an unconstitutional 
law simply as an incident of its sovereignty. This position was too 
radical for Kentucky, and, indeed, for Madison, who had drafted 
the Virginia resolution using Jefferson’s Kentucky draft as his 
model. Neither the Virginia nor the Kentucky Resolution as passed 
contained such extravagant language. 


But the Virginia and Kentucky Resolutions were cited more than 
thirty years later during the so-called “nullification crisis,” when 
South Carolina asserted that a state could unilaterally declare a 
federal law unconstitutional and void, and could declare the law 
inoperative within the state. The crisis, which was precipitated by 
tariffs that the southern states deemed damaging to their econo- 
mies, began in the 1820s with abstract discussions of nullification, 
but it was not until 1832 that the South Carolina legislature called 
a convention that repudiated federal tariffs as unconstitutional and 
forbade collection of those tariffs in South Carolina. The theory 
was that when a state nullified a federal law, the federal govern- 
ment could adopt one of two courses of action: it could acquiesce 
in the nullification, or it could adopt a constitutional amendment 
that constitutionalized its action — using the onerous procedures 
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Madison, for one, did not think that the Virginia and Kentucky 
resolutions supported the more extreme position on nullification 
taken by South Carolina, in part because that position threatened 
the very Union. Indeed, South Carolina got no support in its posi- 
tion from the other states. For his part, President Andrew Jackson 
threatened to enforce federal law with military power if necessary. 
Ultimately, the federal government lowered the tariffs and South 
Carolina rescinded its nullification resolution. 


Unilateral state power to declare federal law void and of no force 
or effect within the state’s boundaries was often touted as a less 
extreme alternative to secession. This argument surfaced in the de- 
bates over both the Virginia and Kentucky Resolutions — where the 
more extreme position was ultimately rejected — and the nullifica- 
tion crisis. The debate was cast as states’ rights versus the federal 
government, with the states claiming the right to rein in the federal 
government when they thought the federal government was ex- 
ceeding its constitutional authority. Thus, like practitioners of civil 
disobedience, the states claimed to be upholding a higher law — the 
Constitution. Indeed, some states’ rights advocates argued that the 
federal government could not have the authority to determine the 
constitutionality of its own acts, as that would lead to tyranny. 
There were two other significant instances of state resistance 

to federal law prior to the Civil War. One was resistance to the 
establishment of the Second Bank of the United States; that resis- 
tance was prompted largely by economic concerns. The Second 
Bank, chartered in 1816, competed with state banks, and the states 
were quite protective of their own banks. In Ohio, especially, the 
state sought to prop up its numerous banks, many of which were 
struggling due to wild speculation, over-extension, and a weak 
economy. The Second Bank was cast as the villain, though Ohio 
and its local banks undoubtedly bore some of the blame for their 
problems.. 


10 K.U. DIALOGUES 


The form the resistance took to the Second Bank was taxation 

— the states imposed prohibitive taxes on the Second Bank, some- 
times ostensibly to equalize the position of the Second Bank vis-a- 
vis local banks. Such taxation was declared unconstitutional in the 
1819 case of McCulloch v. Maryland, but the states often persisted. 
Ohio imposed a tax of $50,000 on each branch of the Second Bank 
that operated in Ohio, and when the Second Bank refused to pay, 
the state auditor authorized one John Harper to collect the tax and 
to keep a portion as his fee. Harper collected the tax by leaping 
over a teller’s counter and taking the money forcibly. The money 
was ultimately returned to the Second Bank under the supervi- 
sion of the federal courts, and the larger crisis precipitated by the 
Second Bank’s activities in the state was ameliorated by a growing 
economy and by a salutary reduction in the number of state banks. 


More significant was the ongoing crisis over the fugitive slave 
laws, which generated a good deal of state and local resistance 

— much of which played out in the courts. The Constitution itself 
provided that fugitive slaves did not gain their freedom by traveling 
to a free state and, indeed, that they had to be returned upon claim 
of the owner. Congress enacted the first law implementing that 
Constitutional provision in 1793, and the law was amended more 
than once ~ the last time in 1850. From the beginning, the Fugi- 
tive Slave Act provided that a hearing could be held under either 
federal or state auspices regarding the return of slaves, but did not 
specify the procedures to be used in such a hearing. Also from 

the beginning, the Fugitive Slave Act required the assistance of all 
citizens in returning fugitive slaves and punished those who failed 
in this duty. Despite this threat of punishment, there was massive 
resistance to these laws, especially in the two decades leading up to 
the Civil War. The resistance came not only from ordinary citizens 
but from federal, state, and local officials. 


While there had always been some state and local resistance to 
the fugitive slave laws, a concerted effort began in the 1830s to 
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overturn or weaken the laws. Resistance took many forms. Some 
state and local governments refused to allow slave catchers, who 
were often accompanied by federal marshals, to use their jails to 
hold alleged fugitive slaves. This required that the alleged fugi- 
tives be held in.courthouses, which were sometimes more difficult 
to defend. Alleged fugitives were occasionally rescued from such 
makeshift prisons, though usually by private citizens. In addi- 
tion, many states provided alleged fugitive slaves with many more 
procedural safeguards than did the federal government, including 
a right to jury trial and a right to testify on his or her own behalf. 
This often led to the release of alleged fugitives, many of whom 
were in fact free, law-abiding citizens. States also used their 
habeas corpus procedures to free alleged fugitives, and they often 
charged slave catchers and the federal marshals who assisted them 
with kidnaping and other offenses. The slave catchers and federal 
marshals could generally get themselves released from state cus- 
tody, however, by using federal habeas corpus procedures. 


While state and local executive officials often defied the fugitive 
slave laws, the courts were more reluctant to do so. The Supreme 
Court in 1842 had in effect given executive officials the authority 
to refuse to assist federal marshals in tracking down and holding 
alleged fugitive slaves. While the Court in Prigg v. Pennsylvania 
upheld the Fugitive Slave Act as constitutional, Justice Story, in 
his opinion for the Court, said that the federal government is alone 
responsible for enforcing federal law, and cannot require state 
officials to do so. This principle remains.a part of our modern ju- 
risprudence and is commonly known as the “anti-commandeering” 
principle: state and local executive officials cannot be required to 
enforce federal law, though they may do so voluntarily. 


The state courts, however, have always operated under different 
principles. They must hear any case that comes before them, and 
decide. those cases under whatever law is applicable — including 
federal law. In general, the state courts cannot refuse to hear a fed- 
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eral matter, and they certainly cannot refuse it on the ground that 
state policy differs from federal. Thus, the state courts were stuck 
— they had to enforce federal fugitive slave laws. As noted earlier, 
however, they often provided alleged fugitive slaves with more 
protective procedures than were available in the federal courts. 
Nevertheless, it rankled many judges — state and federal ~ to feel 
compelled to return people to a condition of slavery that the judges 
thought was morally bankrupt, even if not unconstitutional. 


This brings us to the question of what such judges could do when 
faced with such a dilemma. Can they defy federal law, in effect 
nullifying it, by refusing to return alleged fugitive slaves? Most 
judges thought they could not, and many of them lamented the un- 
palatable decision that was thrust on them. But nullification could 
also be accomplished by juries, and when states provided jury trials 
for fugitive slave cases, juries often refused to enforce the laws. 
Jurors may feel fewer compunctions than judges about adhering to 
a law that has been held constitutional but that they deem immoral. 
As for the judge, resignation was an alternative to enforcing an im- 
moral law, but while some judges may have resigned or refused ap- 
pointment because of the fugitive slave laws, there certainly were 
no mass resignations, and judge after judge continued to enforce 
the law despite serious misgivings about slavery. At least one state 
judge was removed from office by state officials for returning an 
alleged fugitive to slavery under federal fugitive slave laws. 


One might have thought that most of the issues raised by these 
instances of state and local resistance were settled by the Civil 
War, which reflected the most extreme defiance of federal law by a 
group of states — an assertion of the right to secede. That war not 
only abolished slavery, but it established the power of the federal 
government to demand state and local adherence to federal law 
(even if it could not compel state and Jocal officers to enforce fed- 
eral Jaw). Thus, the Civil War did more than establish that states 
had no power to secede unilaterally; in addition, an argument in 
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favor of “nullification” would be unthinkable after the Civil War. 
But resistance to federal authority lived on. 


To be sure, most of that resistance was by private citizens. There 
was massive resistance to federal labor and farm policies, for 
example, but state and local government officials were not a sig- 
nificant part of the resistance. Indeed, state and local governments 
were often in sympathy with federal policies. Similarly, resis- 
tance to the draft was largely a private matter, though there was 
some state and local complicity in draft resistance during the Civil 
War, when cities sometimes named all their able-bodied men as 
firefighters in order to come within an exemption to the draft, or 
sometimes paid the $300 that could buy a person out of the draft. 
Another major resistance movement that featured mostly private 
actors — the civil rights movement — was aimed as much or more at 
state and local government policies as at federal. 


Perhaps the next significant example of state and local resistance 

to federal law occurred in the era of the civil rights movement. As 
Lhave noted, the movement itself was largely the work of private 
citizens. But there was substantial resistance to federal civil rights 
law, including resistance to the Supreme Court’s decision in Brown 
v. Board of Education, which barred separate schools for blacks 
and whites. One of the most enduring images from the civil rights 
era is of black high school students being escorted through throngs 
of jeering students to their classes in a formerly all-white high 
school. But it was not just jeering students who protested integra- 
tion: the governor of Arkansas mobilized the National Guard to 
block blacks from entering the previously all-white Central High 
School in Little Rock, defying the U.S. Supreme Court. He obeyed 
a court order that he desist, but continued working to undermine 
integration of Arkansas schools. Governor George Wallace of 
Alabama attempted personally to block two black students from 
entering the University of Alabama. Eventually, federal troops 
were required in both cases to enforce the students’ constitutional 
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The example of a southern governor in a stand-off with federal 
troops is a reminder that state and local resistance to federal law is 
not always salutary. In most of the other examples we have seen, 
we would generally agree that the resisters held the morally sound 
position — in favor of free speech, against slavery; not so with the 
defiance of federal civil rights laws by state and local officials. 
Thus, we see that either side in the controversy can be wrong; 
neither private citizens engaged in civil disobedience nor state and 
local officials engaged in resistance to federal authority will always 
be right (or wrong). 


It is clear from this description of the history of official state resis- 
tance to federal authority that it has a long and storied history in 
this country. While we might assume that the states are fighting an 
uphill battle in resisting federal authority, the history suggests that 
the states often prevail, in some form at least. Thus, the Virginia 
and Kentucky Resolutions did not produce an immediate repeal of 
the Alien and Sedition Acts, or even generate much support from 
other states, but the Federalist Party, which had sponsored the 
Alien and Sedition Acts, was defeated in the next national elec- 
tion. South Carolina’s claim of authority to nullify federal law was 
itself nullified, but South Carolina got the reduction in tariffs that 
it sought. Those who resisted the Fugitive Slave Act — including 
state and local governments and officials — certainly prevailed in 
abolishing slavery, though it took a bloody civil war to accomplish 
that. 


In two of the examples of state and local resistance to federal 
authority, the state did not prevail. Ohio ultimately lost its fight 
with the Bank of the United States in the federal courts. But by 
that time, the economic crisis that had made the fight seem worth 
the trouble had passed, and the state was focused on other issues. 
And the resistance of many state and local officials, particularly 
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in the South, to school desegregation and other civil rights issues 
ultimately failed, though we are still dealing with the results of two 
centuries of slavery followed by a hundred years of blatant racial 
discrimination. The vast majority of the country’s citizens — in- 
cluding many of those who once resisted the civil rights movement 
_ would now say that the failure of the southern resistance was 

the right result both morally and as a matter of Constitutional law, 
though the populace may have been more evenly divided at the 
time. 


This brings us to the Patriot Act, and the state and local resistance 
to it. As I have noted, the resistance has taken the form mostly of 
resolutions calling for repeal of all or parts of the Patriot Act. No 
outright defiance occurs when resolutions are enacted — not even 
resolutions that call for non-cooperation with federal authorities, 
given that the federal government cannot require state legislative 
or executive officials to enforce federal law. There are, however, 
some circumstances where such defiance could occur. In discuss- 
ing these, however, we must delve somewhat into speculation — we 
have no clear real-life examples of such defiance. 


Prominent among critics of the Patriot Act are librarians, who fear 
that federal officials will be able to obtain their patron records with 
few judicial safeguards and with a gag order that prevents them 
from informing their patrons of the search. The federal govern- 
ment has so far denied that it has sought any library patron re- 
cords, but the threat is real. Thus, many libraries — most of which 
are publicly funded by state and local governments —have taken 
steps to evade the requirements of the Patriot Act without actually 
disobeying it. For example, many libraries have begun destroying 
all records of what their patrons have checked out or what facili- 
ties they have used as soon as the material is returned to the library. 
They cannot divulge what they do not have. Libraries have also 
posted prominent signs informing their patrons of the dangers lurk- 
ing in the Patriot Act. 
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Other opportunities for defiance come in connection with com- 
pacts entered into between the federal government and various 
State entities, such as the RISS program. Such compacts, which 
provide for cooperation between federal and state authorities, have 
existed for some time and have been aimed largely at drug crimes. 
But the Patriot’Act adds “terrorism” to the kinds of crime that are 
subject to such cooperation agreements. These agreements are 
entirely voluntary, and state and local entities do not have to enter 
into them. But if a state or local government has entered into such 
a compact in hopes of making its drug enforcement more efficient, 
must it also cooperate in terrorism investigations? Must individual 
state officials cooperate? Recall that critics have argued that the 
definition of “terrorism” is so broad that peaceful protesters might 
well be swept up in its embrace. In theory, state or local officials 
might well refuse to cooperate in such investigations even if they 
have entered into a compact. 


The full scope of state and local resistance to the Patriot Act is not 
yet known, as the law is still relatively new. But the full scope may 
never be known, because so much of what law enforcement and 
intelligence officials do under the Patriot Act is done in secret. In 
this, the Patriot Act is quite different from the historical examples 
we have seen. In each of the other examples, the federal activity 
was open, and so the resistance could be open as well. This made 
possible a frank exchange of views between federal and state of- 
ficials, and it also made compromise possible. But if the exchange 
must occur, if at all, in secrecy, the public may never learn of the 
issues raised by terrorism investigations. And that, ultimately, 
could threaten the very structure of our government. 


STATE AND LOCAL RESISTANCE TO THE Patriot AcT: FEDERALISM AND 
DEMOCRACY 


State and local resistance to federal authority is an inevitable — and 
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desirable — characteristic of a lively, functioning federal system. 
Among other things, federalism is designed to divide the authority 
of government among various entities so that they can check one 
another. This prevents any one governmental entity from getting 
too strong. State and local resistance to federal authority can indi- 
cate a healthy debate over the scope of federal (and state) power. 

It is important, however, that the balance among various govern- 
mental entities be struck correctly. Too much power in either the 
states or the federal government can be disastrous. Under the Ar- 
ticles of Confederation, the balance was struck heavily in favor of 
the states, and the result was a central government that could barely 
function. But a federal government that holds too much power can 
stifle creativity in seeking solutions to the country’s problems. In 
extreme cases, too much power in a federal government can turn 
dictatorial. 


Many of the important events in our history reflect disagreements 
over this balance. Until the Civil War, many people in the coun- 
try took the position that the states still held power similar to that 
under the Articles of Confederation, such as the power to nullify 
federal laws, or to secede from the union. Most of the historical 
examples of state and local resistance to federal authority that I . 
have provided pre-date the Civil War. That war settled the seces- 
sion issue, and with it, the authority of states to nullify federal law. 
Indeed, in the aftermath of the Civil War, the balance between state 
and federal governments shifted significantly in favor of federal au- 
thority. This is especially true of federal protection of civil rights, 
and is certainly one reason why the southern resistan¢e to school 
desegregation failed. 


But a more significant reason why the southern resistance failed is 
that it was, ultimately, inconsistent with evolving American values. 
History shows that state and local resistance to federal author- 

ity is most effective in directing the evolution or modification of 
federal law when the state and local governments are more in tune 
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with national values and sentiment than is the federal government. 
Thus, the Virginia and Kentucky Resolutions sought to protect the 
Constitutional right of free speech, and the dispute over the Fugi- 
tive Slave Act reflected broad Constitutional values concerning the 
freedom, worth and dignity of all persons. In both instances, the 
offending federal action was ultimately repealed, albeit not with- 
out a bloody Civil War in the case of the Fugitive Slave Act. By 
contrast, the southern resistance to the civil rights movement was 
inconsistent with those same Constitutional values concerning the 
freedom, worth, and dignity of all persons, and ultimately failed. 
This is not to suggest that the American people are always fully in 
tune with their own Constitutional values, but it does suggest that 
those Constitutional values exert a strong moderating influence on 
us: it is hard to maintain a position that is so obviously at odds 
with the principles and language of the Constitution. 


History also suggests that an important aspect of federalism is the 
give-and-take between states and the federal government. The 
states and the federal government inform each other. Loud pro- 
test from many of the states can be an indication that the federal 
government is treading too heavily on powers, values, and policies 
of the states, or even of the federal Constitution, and the federal 
government must be prepared to listen and respond to such protest. 
But it is also the case that some of the states can be out of tune 
with national values, and the states must be prepared to listen and 
respond when federal authority insists on the recognition of those 
values. 


Democratic principles are also at play when state and local gov- 
ernments resist federal authority. We have guaranteed freedom of 
speech, press, and assembly in our Bill of Rights as ways of ensur- 
ing the robust debate that is essential to the intelligent exercise of 
the franchise; protest is a time-honored American tradition. Some- 
times that protest takes the form of civil disobedience — the delib- 
erate disregard of duly promulgated law in order to make a point 
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about the inequity or immorality of that or another law. These acts 
of protest or civil disobedience have often had a dramatic effect 

on policy, including laws guaranteeing the rights of labot, farmers, 
women, and racial or ethnic minorities. Protests have also shaped 

the debate over abortion and gay rights. 


Most of the time, protest — including civil disobedience — is con- 
ducted by private citizens. But state and local governments and 
officials have been involved as well, as the history I have recounted 
shows. Indeed, the modern era has more than its share of defi- 
ance by local officials, from the mayor of San Francisco’s issuance 
of marriage licenses to gay and lesbian couples — an instance of 

a local official defying state authority — to an Alabama Supreme 
Court justice’s refusal to obey a federal court order that he remove 
4 monument to the Ten Commandments. Protest does not always 
lead to immediate change in the law; indeed, some issues raised by 
protesters are doomed to fail altogether. But protest is often effec- 
tive in altering the terms of the debate, and forcing both sides to 
better articulate and justify their positions. That is true whether the 
protesters are private citizens or state and local officials. 


Where does state and local resistance to the Patriot Act fit into this 
picture? Consider, first, the consistency of the Patriot Act with 
mainstream American values. A significant part of the resistance to 
the Patriot Act is based on the fear that the Patriot Act will be used 
to undermine traditional and cherished American Constitutional 
rights, such as the right to be free of unreasonable searches and 
seizures. It is also feared that the Patriot Act will be used to stifle 
dissent by allowing police to intimidate protesters, undermining 
the rights to free speech, a free press, and free assembly. If these 
charges are true — and it is extremely difficult to get any hard data 
on such things — the Patriot Act is certainly problematic, to say the 
least. And some of the Justice Department regulations and execu- 
tive orders issued by the White House exacerbate the problem. 
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There are difficulties in analyzing the effect of the Patriot Act, 
however. First is that an atmosphere of fear surrounds all discus- 
sion of the Patriot Act and, more generally, the so-called “war on 
terror.” The federal government has asserted that the Patriot Act is 
necessary to fight this “war,” and, indeed, has suggested that some 
provisions of the Patriot Act need to be strengthened. The federal 
government ha’ also asserted that we are safer today because of the 
law enforcement and intelligence tools provided in the Patriot Act. 
The emphasis on our safety in a global war that has been brought 
home to us at least once may weaken the resolve of those who 
might otherwise resist federal encroachment on our civil liberties. 
We all want ourselves and our families to be safe. 


A second, and more important, difficulty is that because of the 
secrecy built into the Patriot Act, its accompanying regulations, 
and many of the regulations and executive orders, it is extremely 
difficult to know what is actually happening under the authority of 
the Patriot Act. The Justice Department issues occasional reports, 
including one in July 2004 titled “Report from the Field: the USA 
PATRIOT Act at Work.” But these reports are hardly independent, 
and can be quite self-serving. Indeed, the federal government has 
asserted that it scrupulously guards our civil liberties in all Patriot 
Act investigations, and that people who protest against the Patriot 
Act are speaking out of ignorance. Of course, if we are ignorant 
of what is happening under the Patriot Act it is largely because the 
federal government does not choose to share information with us. 
In any event, whether the government is currently violating con- 
‘Stitutional principles is beside the point. If the Patriot Act makes 
it possible for the government to do so, there is cause for concern, 
because some government official somewhere, sometime, will 
certainly use powers granted by the Patriot Act to violate our Con- 
stitutional principles. And the secrecy surrounding the Patriot Act 
may make it extremely difficult for us to discover such violations. 


This secrecy makes the Patriot Act very different from the histori- 
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cal instances of state and local resistance to. federal authority that I 
have outlined here. The prosecutions under the Alien and Sedition 
Acts, for example, were quite public, as was the legal battle over 
the Fugitive Slave Act. And it is the secrecy associated with the 
Patriot Act that is its most problematic aspect, even granting that 
some secrecy is essential during criminal investigations — and es- 
pecially terrorism investigation. The problem is that an apparatus 
is being created for the collection and sharing of information that 
is unprecedented in our history. Each individual data collection or 
data sharing methodology might be fairly innocuous taken alone, 
but together they constitute an impressive surveillance system. 
Part of the apparatus even involves private citizens reporting on 
other private citizens. 


it is a system like this — a broad surveillance and data collection 
system that operates under a general blanket of secrecy ~ that can 
give rise to tyranny. Every dictatorship of the twentieth century 
had perfected these things. We are, of course, far from dictator- 
ship, and I am not suggesting that we are about to become another 
Nazi Germany or Stalinist Soviet Union. But the creation of a sys- 
tem that can lead to such abominations is troubling. It is the very 
existence of an extensive and largely secret security, intelligence, 
and law enforcement system that should be cause for concern. 
Even if our civil rights and liberties are not immediately threat- 
ened, the existence of this system makes those rights and liberties 
harder to protect. The slow accretion of many isolated acts that do 
violence to those rights and liberties is difficult to see, much less 
prevent. ¢ 


Of course, spying on peaceful but dissident private citizens is 
nothing new in this country. It is well known that the Federal 
Bureau of Investigation kept extensive files on the civil rights and 
anti-war movements and the leaders of those movements. But the 
federal government is not always responsible for the spying. The 
City of Denver, Colorado recently admitted that it had been spy- 
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ing on peaceful protesters and advocacy organizations since 1953. 
The organizations and individuals included the American Friends 
Service Committee, Amnesty International, and a 74-year-old nun. 
The city later apologized and archived the records. And in Michael 
Moore’s film, Fahrenheit 9/11, there is a segment about a group of 
middle aged peace advocates who got together regularly to share 
ideas over cookies; they had been infiltrated by a state police of- 
ficer, and discovered the infiltration only as a result of a news item 
about the officer’s death in a motor vehicle accident. 


These kinds of events reinforce the need to be vigilant and pro-ac- 
tive in guarding our cherished right to protest against government 
policy. But the Patriot Act and the accompanying regulations and 
executive orders give the government more tools to engage in such 
activity. It is for this reason that the resolutions being passed by . 
so many state and local governments are of the utmost importance. 
It is essential that all citizens engage the federal government in a — 
meaningful debate about the nature of this new security apparatus, 
the necessity for both the scope and the secrecy of the apparatus, 
and the safeguards that are necessary to prevent the devolution of 
the system into tyranny. The resolutions are an expression of con- 
cern about the direction the country is going in its quest for secu- 
rity — a direction that could be very unhealthy for our time-honored 
and constitutionally-guaranteed civil liberties. 


